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ally ill. Beds have decreased at an alarming rate. This usually means that respondents
sleased sooner and unfortunately; the people are then cycling back into our system
ar after their release. If the beds were available for longer treatment of the

ndent, it is more likely that the respondent would remain stable longer and the

ver of hearings would decrease.

law provides a procedure for the involuntary treatment of persons who are mentally
1 subject to hospitalization by court order. These procedures are used to obtain
ment for an individual who refuses to seek psychiatric treatment voluntarily. These
rdures apply only to those who meet the statutory definition of “mental illness” or
llectual disability” and who also meet the criteria for being subject to “hospitalization
urt order.” Although persons who are committed are held against their will in a

cal facility for treatment, they are not being detained simply for being mentally ill or
ectually disabled. The purpose of the civil commitment is to provide treatment which
erson needs for his or her mental illness or intellectual disability. Note that persons
are suffering solely from alcoholism or drug addiction are generally not subject to
.ommitments.

tatutory definition of “mental illness” states that a mentally ill person is one who has
stantial disorder of thought, mood, perception, orientation or memory that grossly
irs his or her judgment, behavior, capacity to recognize reality or ability to meet the
ary demands of life and poses a danger to themselves or others. Usually, a

viatrist or physician makes a diagnosis as to whether an individual is mentally ill. Lay
ns, however, may provide information about the symptoms a mentally ill person
ays. In addition to meeting the definition of mental iliness, a person can be subject to
:ommitment only if he or she is “subject to hospitalization by court order.” This

ires that the mentally ill person:

e Represents a substantial risk of physical harm to his or her own self, as indicated
by threats of or attempts at suicide or serious self-inflicted bodily harm; or

e Represents a substantial risk of physical harm to others as manifested by
evidence of recent homicidal or other violent behavior, evidence of recent
threats that place another in reasonable fear of violent behavior, or other
evidence of present danger; or

e Represents a substantial and immediate risk of serious physical impairment or
injury to self as indicated by evidence that the person is unable to provide for
and " | vt (e | o K I “tt
person’s mental illness, and that appropriate provision of those needs cannot be
made immediately available in the community; or

e Would benefit from treatment in a hospital for the person’s men' illness and
in need of such treatment as evidenced by behavior that creates a grave and
imminent risk to the substantial rights of others or the person.
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nethod of initiating a civil commitment is via an emergency hospitalization. In this
od, the involuntary civil commitment may be started when a psychiatrist, licensed

1l psychologist, licensed physician, health officer, or officer of the court/law who has
n to believe that the person is mentally ill and subject to hospitalization by court
takes the mentally ill person into custody and transfers the person to a hospital for
nent. The person hospitalized must be examined within twenty-four (24) hours of

I, and after examination, if the Chief Clinical Officer believes the person is not

ally ill and subject to hospitalization by court order, the person must be discharge
wer, if the person is found to be mentally ill and subject to hospitalization by court

, the person can be detained no longer than seventy-two (72) hours following
ination, unless they are admitted on a voluntary basis; if not, an affidavit is filed with
robate Court.

ond method of initiating the civil commitment process is via an affidavit filed with
robate Court alleging the person is mentally ill and in need of hospitalization by court
. Anyone with actual knowledge of the person’s actions and statements within the
hirty (30) days that indicate the person is mentally ill and subject to hospitalization
urt order may file the affidavit. Upon receipt of the affidavit, a magistrate will review
ssue a temporary order of detention if there is probable cause to believe the person
'd is mentally ill and subject to hospitalization by court order. The police or sheriff is
ordered to locate and transport the person to the hospital pending hearing.

inal method of initiating the civil commitment process is via a transfer from the
nal court system regarding competency or for an NGRI (Not Guilty by Reason of

ity.)

'son who is detained involuntarily in a hospital under a Temporary Order of

ation is entitled to a court hearing. The hearing is scheduled within five (5) court days
nay be continued no later than ten (10) days from the date the person is detained or
ffidavit is filed, whichever occurred first. Civil commitment hearings in Hamilton

ty are currently conducted at Summit Behavioral Health Care in Cincinnati, Ohio.

yerson detained has the right to attend the hearing, if he or she desires, with
portation supplied by the Sheriff's department. The Sheriff's Department will not
port patients that require a wheelchair or other medical assistance device. The
portation for these individuals is contracted through a third party ambulance service
sure their right to attend the hearing is not denied. The person detained also has the
to an attorney, whom the court will normally appoint to represent the person. The
cwillg »appoint 1ir “penc it oyt " tamen ' “ati nit
letained person and that expert will be available to testify at the hearing. The court
iIso issue subpoenas to witnesses to attend the hearing, as  juested by coun:  for
joard of Mental Health or the person detained. The individual who completes the
avit is always subpoenaed to testify at the hearing.

» court finds the person is not mentally ill and subject to hospitalization, it shall order
r her immediate release and expunge all records of the proceedings. If the person is



by the court to be mentally ill, subject to hospitalization, it will issue an order for
rrson to be held in an appropriate facility for further treatment. A second hearing
oe held within ninety (90) days to consider the continued need for hospitalization. If
'time the patient’s treating physician determines that there is no longer a need for
ent hospitalization, the physician may release the patient from the hospital without
ir court order or order outpatient probate treatment subject to court order.

lian accountability and monitoring has long been high on the list of needed reform
wurts. Guardians are individuals, appointed by the Court, to care for the medical and
iial needs of someone (a Ward) deemed incompetent under Ohio law. This section
les a history of some of the guardianship issues that Ohio and the country have been
ving for almost 30 years. The reviews discuss court monitoring; traces research and
1mendations on monitoring over the years; acknowledges the lack of guardianship

1s a critical monitoring component; and spotlights some recent innovations. The

iale for court monitoring derives from the ancient concept of parens patriae in which
ng, and later the state, through the court, is responsible for the affairs of those who
it take care of themselves or their property. The court de :ates this responsibility to
ians, who serve as agents of the court. The court as principal thus has the

nsibility for supervision and oversight of the guardian agent. A number of state

s have confirmed this concept of guardian as agent, in particular a Maryland case

| that “in reality the court is the guardian; an individual who is given that title is

'y an agent or arm of that tribunal in carrying out its sacred responsibility.” A line of
cases stemmed from state statutory language stating that “at all times, the probate
is the superior guardian of wards who are subject to its jurisdiction, and all

ians who are subject to the jurisdiction of the court shall obey all orders of the court
;oncern their wards or guardianships.” At the same time, the guardian also acts as a
ary, exercising authority for the benefit of the individual, and is bound to perform
uty with the greatest trust, confidence, and good faith, even when not directly

vised or monitored.

for better court oversight of guardians have spanned more than 30 years. The 1988
spread National Guardianship Symposium made recommendations on accountability
ardians, addressing the need for review of guardian reports, training for guardians
idges, and use of guardianship care plans. In 1991, two American Bar Association
nissions produced a landmark study, “Steps to Enhance Guardianship Monitoring”.
tudy outlined an active role for courts concerning personal and financial guardian
ts, guardianship plans, enforcement and review of reports, investigation, sanctions,
ase management. That same year, AARP began piloting an innovative model for

r guardianship moni- ir TI "°°°N 7 P R
fic monitoring procedures includir  training and outreach, reports by guardians,

w of reports, re-evaluation of the need for guardianship, enforcement of court

's, and final reports before discharge of the guardian. In 1997, the Uniform

dianship and Protective Proceedings Act required that courts “establish asys n for
toring guardianships, including the filing and review of reports.” In 2001, the

span Second National Guardianship Symposium recommendations reinforced the
velling need for stror :r court overs 1t, ackr wl¢ *~'ngthat “courts have tl
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rry responsibility for monitoring” and suggesting strategies for accomplishing it. In
the U.S. Government Accountability Office found that “all states have laws requiring
s to oversee guardianships, but court imp’ r tation of these ws varies.” A 2006
Public Policy Institute survey and a 2007 report on court monitoring sought to raise
sibility of the issue and highlight practical court monitoring tools. Also in 2007, a
enate Special Committee on Aging paper on adult guardianship reform recognized
2ed for improved court oversight as a key issue. These sources all targeted the

it need for accurate guardian reports and accountings, timely filing of the reports, a
system for tracking the reports, court review of the reports, and follow-up

tigation.

0 national survey of courts by the National Center for State Courts, the Conference
ief Justices, and the Conference of State Court Administrators concluded that
dianship monitoring efforts by the courts are generally inadequate,” and stated that
mber of courts are unable to adequately monitor guardianships as a result of

icient staffing and resources.” As noted above, the 2010 Government Accountability
» report on “Guardianships: Cases of Financial Exploitation, Neglect, and Abuse of
rs” identified substantial allegations of abuse, neglect, and financial exploitation by
lians. Even as the need for court oversight increases, the funds for court oversight
have been slashed in state and local judicial budget reductions. At the same time,
has been a rise in professional guardians and guardianship agencies, meaning that
“stranger guardians” are making key decisions about the lives of others whom they
it know. Moreover, there has been an increase in cases of financial exploitation of

s generally, with guardians both seeking recovery from exploitation by others, and
nitting exploitation themselves. Finally, irate family members have called for greater
intability for third-party professional guardians. In essence, we have a “perfect

" demonstrating the need for greater guardian accountability.

06, a white paper on adult guardianship data for the National Center on Elder Abuse
1 that many states did not collect or compile state-level data on adult guardianship.
'007 U.S. Senate Committee on Aging paper lamented the lack of data and

nmended that Congress should mandate collection of data on guardianship cases by
tates, and the federal government should encourage development of local data

ms. The GAO noted in 2004 that most courts it surveyed “did not track the number
tive guardianships, and few indicated the number of incapacitated elderly people

r guardianship.” A resolution by the Conference of Chief Justices confirmed the
velling need for solid statistics and urged that “each state court system should collect
eport the data.

1 upon the facts listed above, substantial char : regarding guardianships did occur in
in 2015. This started with a Supreme Court committee formation regarding

lianship back in 2007. The committee finally took action after a long series of articles
2 Columbus Dispatch regarding an attorney/guardian losing his law license over
sitation and neglect of wards under his care and a series titled “Unguarded” in early
that focused on the guardianship problems in the state of Ohio.
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amilton County Probate Court currently employs one full-time guardianship

igator that investigates all new guardianship applications prior to the first hearing in
The investigator is statutorily required to serve notice of the application for

ianship to the proposed ward. At the time of the service of notice upon an alleged

ipetent, as required by ORC section 2111.04, the court shall require the probate
investigator to investigate the circumstances of the alleged incompetent; and, to
aximum extent feasible, to communicate to the alleged incompetent in a language

thod of communication that the alleged incompetent can understand, the alleged

ipetent's rights, and subsequently to file with the court a report which shall be made

. of the record in the case that contains all of the following:

\ statement indicating that the notice was served and describing the extent to which
he alleged incompetent's rights to be present at the hearing to contest any
pplication for the appointment of a guardian for the alleged incompetent's person,
'state, or both, and to be represented by an attorney were communicated to the
lleged incompetent in a language or method of communication understandable to
he alleged incompetent;

\ brief description, as observed by the investigator, of the physical and mental
ondition of the alleged incompetent;

\ recommendation regarding the necessity for a guardianship or a less restrictive
ternative;

\ recommendation regarding the necessity of appointing pursuant to ORC section
’111.031 of the Revised Code, an attorney to represent the alleged incompetent.

ate court investigator is also required to investigate any issues that are brought to
s attention regarding guardianship cases under its jurisdiction.

t currently has 4050 open and active guardianship cases with 2635 of them indigent.
, attached to this document, shows how many new guardianship cases were opened
16 through 2021 as well as how many of those are indigent. Just for comparison,

' submitted to the TLRC back in 2017 we had 3116 open guardianships with 2000 of
ligent.

r number of cases does not allow the one current court investigator to go out and do
yinn 7 jtions on wards after they | k1 apo la 'dian. The only tinr

: would hear about the status of the ward is when tt ardian files their bi-annual
ith a physician statement attached, if the ward is deceased, or if someone contacts
: regarding the condition or care of the ward. As the volume of cases continues to

so does the number of indigent cases. In a guardianship case, the court is the
r guardian” and ultimately responsible for decisions about placement, care and

>f the ward. The appointed guardian “is simply an officer of the court subject to the
ontrol, direction and suj vision.” Withthat | sibility, itisinc 1" tonthe
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'ourt to not only investigate and act on any concerns about the well-beir  >f wards
inship proceedings but to randc vy check on the well-being of those wards. As a
matter, it means that court-appointed guardians, even when they are also the

r other close family member, are responsible to the probate judge for their decisions
‘e and placement. The probate judge may investigate, may enter restrictive orders
even remove guardians when it appears necessary for the ward’s safety and/or well-
r these reasons, the Court is proposing to create and hire a new employee position,
ant Guardianship Investigator (IGl). The Court is requesting $65,000.00 per year from
ant Care Levy to cover the employee costs during the next levy cycle. This new

~vould allow the IGI to do follow-up investigations on those in our community that
1ost vulnerable to being abused, neglected, and exploited, the indigent incompetent
this court. The guardians are appointed by the court to care for the most basic needs
:ompetent wards. Are those needs being meet? Currently the court can only answer
astions by reviewing bi-annual reports of guardians. During the two (2) years

reports the court has no knowledge of the wards status. Not because the Court is

to do follow-ups, but because the current staffing level of the court is unable to

nith an increasing case load. Are follow-up investigations required by law? The

2 this question is unclear. Nowhere in the ORC is there a section that states the

tor is required to do follow-up investigations except when the court is notified of a
issue. Is this good enough for those that no longer have a voice of their own, and are
neglected? Having an IGI that could focus on the care and maintenance of these

Is may not be a statutory requirement, but it just makes sense for those individuals
mmunity that need our protection. Too many times in the media we hear about

's not taking care of those they have been appointed to protect. This ranges from

Is taken care of in a personal residence to individuals in a group home or nursing












